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mission, acting under Section 97 of the Public Service Commission 
Law, giving the Commission authority to prevent unjust discrimina- 
tion or undue preference, issued an order requiring the relator to 
extend credit to the Postal Company on intrastate messages. Held, 
two judges dissenting, the order of the Public Service Commission be 
reversed. People ex rel. Western Union Tel. Go. v. Public Service 
Commission (App. Div. 3rd Dept. 1920) 182 N. T. Supp. 659. 

At common law a carrier was privileged to extend credit to one 
patron and refuse it to another. See Southern Ind. Exp. Co. v. United 
States Exp. Co. (D. C. 1898) 88 Fed. 659, 662; see Little Rock & M. 
B. B. v. St. Louis, S. W. By. (C. C. A. 1894) 63 Fed. 775, 777. Section 
3 of the Interstate Commerce Act, which forbids any undue or unrea- 
sonable prejudice or disadvantage, does not deprive carriers of this 
privilege. Gamble-Bobinson Com'n Co. v. Chicago & N. W. By. 
(C. C. A. 1909) 168 Fed. 161; Little Bock & M. B. B. v. St. Louis, 
S. W. By., supra. The purpose or motive in making such discrimina- 
tion is immaterial. Gamble-Bobinson Com'n Co. v. Chicago & N. W. 
By., supra. Under Section 1 of the Elkins Act (1903) 32 Stat. 847, 
amended (1906) 34 Stat. 587, U. S. Comp. Stat. (1916) § 8597, arbi- 
trary extension of credit was held unlawful. Hocking Valley By. v. 
United States (C. C. A. 1914) 210 Fed. 735. But that act prohibits 
"any discrimination" whether undue or not. Since, in respect to 
undue discrimination, the same rules apply to telegraph companies 
as to common carriers, a telegraph company may lawfully extend credit 
to some customers and deny it to others. Vaugh v. Telephone Co. 
(1910) 123 Tenn. 218, 130 S. W. 1050. The judicious extension or 
denial of credit is so important a factor in the management of any 
commercial enterprise that it seems inadvisable to deprive even quasi- 
public corporations of the common law privilege enjoyed by all cor- 
porations and individuals of determining for themselves to whom 
they will grant credit. See Little Bock & M. B. B. v. St. Louis, S. W. 
By, supra. 

Keal Property — Kiparian Rights — Equitable Relief. — The plaintiff, 
a riparian owner, filed in the foreshore fronting his property, relying 
on a state grant subsequently declared void. The defendants, who 
established title to the fill, erected public bath-houses thereon, where- 
upon the plaintiffs prayed for an injunction and offered to restore the 
foreshore to its original condition. Held, one judge dissenting, that 
an injunction should issue, with leave to the defendants to accept the 
plaintiff's offer. Tiffany v. Town of Oyster Bay et al. (2nd Dept. 1920) 
192 App. Div. 126, 182 2ST. T. Supp. 738. 

In the instant case, the plaintiffs originally, as riparian owners, 
enjoyed a right of access to the water. Town of Brookhaven v. Smith 
(1907) 188 N. Y. 74, 80 N. E. 665; Bumsey et al. v. New York & N. E. 
B. B. (1892) 133 N. T. 79, 30 N. E. 654. No member of the public 
might interfere with such right of access by erecting a structure on 
the foreshore. Johnson v. May (1919) 189 App. Div. 196, 178 N. T. 
Supp. 742. And since the defendants held title to the land below high 
water mark in jus publicum (1909) 9 Columbia Law Rev. 217, they 
apparently would have had no right to build such an obstruction. How- 
ever, inasmuch as the fill was made by the plaintiff himself, he ceased, 
in fact, to be a riparian owner before he acquired any supposed rights 
against the town. It is difficult, therefore, to see how he can predicate 
his rights upon any riparian status. Cf. Saunders et al. v. New York 
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Cent. & H. B.B. B. (1894) 144 N. T. 75, 38 IT. E. 992. Nor can the 
plaintiff prevail upon the theory of an interference with the jus pub- 
licum, since neither does he sue in an appropriate form of action, nor 
upon this ground. However, the court probably based its decision 
more on natural justice than on syllogistic logic. Courts of equity 
allow one who, in good faith, makes improvements on the land of 
another, to recover their value. Bright v. Boyd (C. G. 1841) 1 Story 
478; cf. Parsons v. Moses (1864) 16 Iowa 440. Analogically a riparian 
owner who, bona fide under color of title, extended the line of high 
water to another's land, should recover his original riparian situation 
and rights. Money damages are inadequate. The defendant town 
was not itself privileged to make such improvement, and since the 
plaintiff offers to restore the status quo at his own expense, the result 
reached in the instant case involves no hardship to either party. 

Sales — Acceptance as "Waiver op Damages for Breach of Warranty 
of Quality. — The seller of flour sued for the balance due on a ship- 
ment and the buyer counterclaimed, alleging damages because of the 
inferiority of the flour. Although he had notified the seller of the 
defect in the flour and had only retained it upon the seller's request 
"to go ahead and do the best they could with it", the court held that 
the acceptance of the goods operated as a waiver of the buyer's right 
to sue for the breach. LyTeens v. Bowling (Ky. 1920) 221 S. W. 519. 

This case is in accord with prior Kentucky authority to the effect 
that the mere acceptance of goods terminates the buyer's right to 
damages arising out of a breach of warranty as to quality. Jones ' 
Bros. v. McEwan (1891) 91 Ky. 373, 16 S. W. 81. This rule is followed 
in several jurisdictions. Cf. General El. Co. v. Interstate El. Co. (Mo. 
1919) 209 S. W. 562; see Nelligan v. Enutsen (Oal. 1918) 175 Pac. 18; 
Staiger v. Sold (1907) 116 App. Div. 874, 102 N. Y. Supp. 342, aff'd. 
(1908) 191 ST. T. 527, 84 N. E. 1120. The contrary view, however, is 
more generally accepted. Campion v. Marston' (1904) 99 Me. 410, 59 
Atl. 548; Northwestern Cordage Co. v. Rice (1896) 5 N. B. 432, 67 
N. W. 298. This is the rule of the Uniform Sales Act, § 49. It will 
be noted that in New York the common law is thereby changed. Cons. 
Laws (1909) c. 45 §130; Shearer v. Kakoulis (1913) 144 N. Y. Supp. 
1077; English Lumber Co. v. Smith (1916) 157 N. Y. Supp. 233. The 
same result may be attained in this type of case by subjecting the 
buyer to an action of quantum valebant for the inferior goods. See 
Hooper v. Herring (1915) 14 Ala. App. 455, 70 So. 308. Whether the 
buyer agrees to waive deficiencies in performance should logically be a 
question of fact in each case. The mere fact of acceptance of title 
to goods does not, of itself, warrant the conclusion that the buyer has 
agreed to surrender a claim against the seller arising out of any defect 
in the quality of the goods. See Williston, Sales (1909) § 488. This 
is particularly true where, as in the instant case, the buyer specifically 
calls the attention of the seller to the inferiority of the goods. Under 
these facts the Kentucky Court might '"well have distinguished the 
instant case from cases where the buyer accepts goods of inferior quality 
without protesting at the time. 

Specific Performance — Marketability — Restricting Ordinance. — The 
defendants contracted separately with the plaintiffs and one Flagg to 
purchase their respective lots which were contiguous. The defendants' 
obligation to the plaintiffs was contingent upon simultaneous delivery 



